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AdC’s Papers on Competition and AI

Issues Paper
• November 2023
• Focused on competition 

issues raised by Generative 
Generative AI

• Maps the key determinants of 
competition in Generative AI 
and identifies the main risks 
to competition in the sector.

https://www.concorrencia.pt/en/articles/adc-warns-
competition-risks-generative-artificial-intelligence-
sector 

Short Paper – Data
• September 2024
• Focused on the access and 

use of data in AI and its 
implications for competition

• Identifies shift towards 
proprietary data and data 
licensing agreements, and 
possible risks to competition.

https://www.concorrencia.pt/en/articles/adc-warns-
competition-risks-regarding-access-and-use-data-
generative-ai 

Short Paper – Open models
• December 2024
• Focused on the access to AI 

models by downstream AI 
developers and the role of 
openness of AI models in 
promoting competition

• Finds that openness can boost 
innovation but does not 
preclude anticompetitive 
strategies

https://www.concorrencia.pt/en/articles/adc-warns-
competition-risks-regarding-access-generative-ai-
models 
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01 Know-how as a key input in AI

▪ Crucial to achieve state-of-the-art performance 
and efficiency in AI systems

▪ Know-how is embedded in teams

▪ Much of the know-how is learned on-the-job, by 
trial and error and via experimentation

▪ Labour mobility is key to disseminate knowledge 
in the sector

Compute
Data

User data

Training data

Other key inputs:

The importance of labour mobility

▪ Departing employees carry knowledge

▪ They may compete or complement former 
employers

▪ High probability of innovation of when former 
employees found new company

▪ Labour mobility drives innovation: new 
products/services, improved efficiency

▪ Evidence:

▪ AI: Google Transformer paper from 2017
▪ Digital: Instagram, TSMC, Nvidia
▪ Broad economy

Know-how & Experimentation



02 Talent shortage in AI

Talent shortage

▪ Shortage of personnel capable of making 
critical contributions to AI

▪ Possible reasons:

▪ Surge in demand of AI expertise
▪ Sector is recent and growing
▪ Skills become obsolete fast

▪ Know-how concentrated in leading AI labs

▪ Experimentation is very expensive

Strategies to access talent

▪ Participating in the talent war (poaching)

▪ Acquihires

▪ Clauses in employment contracts that 
may restrict labour mobility

▪ Agreements between firms that 
restrict labour mobility

Relevant to 
competition 

policy
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Share of authors of 
some key AI models 

who have left to work 
for competitors 

Source: Data collected by the 
AdC in April 2025 based on an 

automated analysis of LinkedIn 
profiles.



03 Acquihires

▪ Traditional acquihires: buying a firm to hire 
their employees

▪ Today’s acquihires: Hiring most or key 
employees without buying the target firm. It may 
include licensing technologies and IP and change 
the business model of the target firm

▪ There are reports they are seen in the industry 
as a way to evade scrutiny from competition 
authority

▪ Microsoft/Inflection is the most famous case.

Acquihires

▪ Deals where key personnel are hired en masse 
from another company may amount to a 
concentration, as there is a transfer of control 
over critical assets

▪ Issues regarding below threshold mergers

▪ Alternative notification criteria

Competition implications



03 Employment clauses that may restrict labour mobility
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Invention assignment, intellectual 
property and confidentiality clauses 

Non-compete clauses

Non-solicitation/recruitment 
agreements 

Training repayment clauses

Yes, all contracts 
include these 
clauses.

Yes, most contracts 
include these 
clauses.

Yes, some contracts 
include these 
clauses.

No, contracts do not 
include these clauses

Prevalence of clauses in employment contracts that may limit labour 
mobility among firms active in the digital sector in Portugal, 2025

Source: Survey of 68 firms active in the digital sector in Portugal conducted by the AdC. 

Examples

▪ Non-compete clauses

▪ Invention assignment, 
intelectual property and 
confidentiality clauses

▪ Non-solicitation and non-
recruitment of colleagues

▪ Training repayment clauses

Particularly 
prevalent



03 Employment clauses that may restrict labour mobility

Competition policy implications

▪ Clauses in employment contracts that restrict labour mobility are not inherently
anticompetitive.

▪ Indeed, in several jurisdictions they are regulated using legal frameworks, such as labour, civil,
or commercial codes

▪ E.g., maximum periods on non-compete clauses

▪ These clauses may be critical to create incentives for employers to invest in training their
workforce and to innovate

▪ But, they may be instrumental in creating in a strategy by a dominant firm to limit competitors
from accessing workers, and excluding existing or potential competitors

▪ E.g., a firm employs most of a particular category of a specialized worker that is hard to train
in a labour market

▪ Without prejudice of objective justification or efficiency claims



04 Agreements between firms that restrict labour mobility

Inter-firm agreements that 
restrict labour mobility

▪ Agreements between firms that restrict 
labour mobility are anticompetitive and 
treated as a cartel

▪ E.g., wage-fixing, no-poach agreements

▪ Also qualified this way by the European 
Commission, and the DOJ/FTC in the US

▪ Several decisions covering anticompetitive 
agreements in labour markets: Portugal, 
Belgium, Spain, Lithuania, Poland and the 
European Competition

▪ Distorts the allocation of labour

▪ Introduces inefficiencies in downstream 
markets, limiting production, and reducing 
quality, variety and innovation

▪ Dampen investment in human capital

▪ Instrumental in other cartel strategies, e.g., 
market sharing

Negative effects



Thank you


	Diapositivo 1
	Diapositivo 2
	Diapositivo 3
	Diapositivo 4
	Diapositivo 5
	Diapositivo 6
	Diapositivo 7
	Diapositivo 8
	Diapositivo 9

